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Agreement Procedures

The Italian tax authorities issued guidance in
June 2012 on the management of tax disputes
under mutual agreement procedures. The
authors consider this guidance along with its
interaction with the EU Arbitration Convention
and the OECD Model Convention.

1. Introduction

According to data collected by the OECD in collaboration
with member and non-member countries, in the five-year
period from 2006 through 2010 the number of mutual
agreement procedures (MAPs) opened to settle interna-
tional disputes on the subject of double taxation increased
by more than 40%. This international trend is also reflected
in statistics published in Italy: in the two-year period from
2009 through 2010, there were 53 procedures initiated
involving the Italian tax authorities (31 in 2009 and 22
in 2010), with an increase of over 50% compared to such
procedures initiated during the previous two-year period,
2007-2008 (totalling 24).'

As aresult of the proliferation of international disputes to
resolve cases of double taxation, as well as recent devel-
opments in legislation and interpretation concerning this
subject? the need has emerged for the Italian tax authori-
ties to issue some guidance on the management of tax dis-
putes under MAPs, for taxpayers to use, as well as by the
peripheral offices (regional and provincial) of the same tax
authorities which are required to support the Department
of Finance (Ministry of Economy and Finance) from pre-
liminary preparatory activities to the conducting of the
procedure and right up until the final decision stage. These
guidelines have been collected in Circular 21/E of 5 June
2012 (Circular 21), which deals, in particular, with the res-
olution of disputes in the more general scope of bilateral
income tax treaties pursuant to article 25 of the OECD
Model,and, more specifically, to the rules laid down by the
Arbitration Convention (90/436) of 23 July 1990, agreed
between the EU Member States with the purpose of ami-
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* Associates, Cortellazzo & Soatto, Professional Association of
Professional Accountants and Lawyers, Padua and Cagliari.
. See wwwoceedorg/ctp/disputeresolution/countrymutualagreementpro-

cedurestatistics2006-2010.htm

2 Intraduction in July 2008 of article 25(5) of the OECD Model Tax
Convention on Income and on Capital, Models 1BED, and the rL_-vi.-:ion
al the end of 2009 of the European Code of Conduct for the cffective
implementation of the Convention on the elimination of double taxation
on the adjustment of profits of associated enterprises (2009/C 322/01).
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cably settling disputes on transfer pricing between asso-
ciated enterprises.’

Inaddition toabroad overview of the subjective and objec-
tive requirements for a taxable person resident in Italy to
access procedures, as well as the procedural steps related to
the two different procedures in order to outline which ones
comply with international best practices,’ the tax authori-
ties have focused on some important aspects which pre-
viously had not been clarified, concerning the links with
domestic law, and, more specifically, with domestic dis-
putes, collection of any additional taxes or sanctions, and
with the so-called “deflationary instruments of litigation”

These latter aspects will be dealt with in this article, bearing
in mind that while the MAP provided for under article 25
of the OECD Model (2010) may cover all cases generat-
ing legal and economic double taxation in contrast with
bilateral income tax treaties, the Arbitration Convention
(90/436) refers only to cases of double taxation of profits
in transactions between associated enterprises resident in
the European Union.

Circular 21 clarifies that the situations subject to the Arbi-
tration Convention (90/436) include only those adjust-
ments made in application of article 110, paragraph 7
of Presidential Decree 917 of 22 December 1986° and
not those increases based on the absence of relevance of
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3. The lalian tax authorities note that practices for the avoidance or removal
of double taxation in cross-border transactions between enterprises
belonging Lo the same group are also dealt with in Chapter IV of the
OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax
Administration (2010) (OECD Guidelines), International Organizations
Documentation IBFD,which mentions, among the recommended paths
for non-adversarial seltlement, the MAP referred 1o in article 25 of the
OLCD Model (2010). Circular 21, however, makes no reference to Lthe
lurther bilateral process codified in article 9(2) ol the OECD Maodel
(2010), namely Lhe corresponding adjustment under which, with regard
Lo transfer pricing, a contracling state may grant a downward adjustment
of the taxable income of an associated enterprise in order to balance,
at the group level, the elfeet generated by a corresponding increase
implemented in another state.

4. OECD Cir. for Tax Policy and Admin., Manual on Effective Mutual
Agreement Procedures (MEMAP) - February 2007 Version; Code of Conduct
Jor the Effective haplementation of the Convention on the Elimination of
Doulble Taxation in Connection with the Adjustment of Profits of Associated
Enterprises (2006/C 176/02), as revised and adopled by the Council of the
European Union on 22 December 2009 (2009/C 322/01).

5. Pursuant to article 110, paragraph 7 (“The income components of
transactions with non-resident enterprises which directly or indircctly
control the company, or which control or are controlled by the same
cnlcrpri_sc that controls the company, are evaluated based on the normal
value of the goods and the services offered, or the goods and services
received, as established under para. 2 (arl. 110), il there is an increase
in income; the same provision is also applied if there is a decrease in
income, but only in compliance with the terms of agreements with
the authoritics ol the forcign country in line with the special ‘mutual
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costs incurred between the enterprises of the same group
(article 109, paragraph 5 of Presidential Decree 917 of 22
December 1986).6

2. Relationship with Domestic Disputes and
Identification of “Serious Penalties” under the
EU Arbitration Convention

In Circular 21, the tax authorities examine the relationship
between domestic judicial proceedings and the amicable
settlement between states separately for each of the two
procedures, due to their differing natures. They take into
account, however, a commonly applied principle under
which it is understood that, whatever the outcome of a
MAP, where domestic judicial proceedings have run their
course, the Italian tax authorities may not object to, dero-
gate from or act in a manner contrary to the decision of

the judicial body.

2.1. Bilateral income tax treaties: article 25 of the
OECD Model

Paragraph 1 of article 25 of the OECD Model provides that
any taxpayer that believes that double taxation has or may
occur contrary to the provisions of the treaty, may request
the activation of a MAP to remedy this situation, regardless
of the procedures prescribed by the national legislation of
the contracting states. Until 2008, a taxpayer that requested
the activation of a MAP had to rely on the goodwill and
diligence of the competent authorities to reach a satisfac-
tory result, as there was no obligation for the tax authori-
ties of the two contracting states to produce a result that
would effectively remedy the situation.

With the insertion of the new paragraph 5 in article 25 in
July 2008, the possibility opened for a taxpayer to request,
in cases where the competent authorities of the states
involved in a MAP do not reach an agreement within two
years, that the matter be resolved through recourse to inde-
pendent arbitration.

The introduction of paragraph 5, according to the Com-
mentary on Article 25 of the OECD Model, has the
primary purpose of increasing the actual success of the
resolution of disputes with a MAP (with paragraph 5 rep-
resenting the final stage) through independent decisions
that are binding on the contracting states. However, its ap-
plication and effectiveness depend on the compatibility of
arbitration with the domestic rules of each state and on the
binding nature of an arbitration decision. For this reason,
each state may decide to introduce in its bilateral income
tax treaties paragraph 5 in its standard treaty formulation
or to include paragraph 5 but limiting its application to
certain specific cases.

agreement procedures provided Tor under bilateral income tax treaties”)
(authors’ translation).

6. Underarticle 109, paragraph 5, costs and other negative clements other
than interest payable, [...] are deductible if and to the extent that they refer
Lo assels or properly from which derive revenue or other income that
would form income or would not as they are excluded”

b OECD Model Ty Convention on Income and on Capital: Commentary on
Article 25, (Condensed Version) (July 2010), Maodels 1BID.
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No recently concluded (after July 2008) Italian bilateral
income tax treaty contains or has been modified to contain
an arbitration clause in accordance with paragraph 5, as
the Italian tax authorities note in Circular 21. Only some
Italian treaties, referred to in the Circular, including that
with the United States, provide for the possibility, under
particular conditions, of submitting a case for binding
arbitration with the consent of both contracting states
and the taxpayer concerned. Therefore, in all other cases
of bilateral income tax treaties that do not include an arbi-
tration clause, a taxpayer resident in ltaly which complains
of double taxation and which has carried outa MAP to no
avail in accordance with paragraph 1 of article 25, is cur-
rently unable to resort to arbitration.

In this context, where (1) the activation of the MAP does
not interrupt the time period specified under domestic law
to access national courts or “deflationary instruments™ in
the event of objections from the tax authorities and (2)
above all, the use of a MAP, save for a few exceptions, does
not guarantee that a result will be reached and does not
bind the national authorities to observe the decisions of
independent arbitration, if in Italy notices have already
been served or measures have been taken that cause an in-
creased tax liability for the taxpayer, to start, alongside the
MAP.a domestic proceeding too isa particularly appropri-
ate, although unnecessary action (Circular 21, paragraph
4.2.5). It is appropriate (or, more correctly, necessary) to
refer the matter to the national court because, where an in-
creased tax liability is determined and such determination
becomes definitive owing to the expiration of the statute
of limitations for filing an appeal with the tax court and
no decision has been agreed by the competent authorities
as a result of the MAP, the taxpayer would have no other
forum to argue the case and would remain affected by the
double taxation.

The concurrence of domestic judicial proceedings with a

MAP may lead to the following consequences, depending

on whether the agreement between the contracting states,

if reached, occurs before or after the judge’s decision:

- inthe former case, the execution of the MAP will take
place following the waiver of the domestic action by
the taxpayer; or

- in the latter case, should the mutually agreed solu-
tion be in conflict with the judgement, the Italian tax
authorities may not lawfully adopt any agreement
concluded with the other contracting state in favour
of the taxpayer as part of a MAP. In this situation, the
removal of the double taxation may take place only
if the foreign tax authorities so desire.

It remains possible for a taxpayer to request that the tax
court suspend any decision pending the conduct of the
MAP in order to know the outcome before the conclusion
of the proceedings.

Similarly, a taxpayer may resort to ordinary domestic pro-

cedures to obtain, either admi nistratively or judicially, the

8. The meaning of “dellationary instruments” is here “administrative
instruments aimed for the limiting or lowering of penalties”
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benefit of the suspension of collection of the additional
taxes and the related penalties temporarily imposed.

2.2, EU Arbitration Convention
2.2.1. Generally

The scenario is different when a case of double taxation
can be remedied by resorting to the Arbitration Con-
vention (90/436). In these cases, the states involved are
required to reach an agreement by means of a MAP, or,
should the MAP be ineffective, by resorting to arbitration
(article 7, paragraph 1). A taxpayer, therefore, having acti-
vated the MAP in accordance with the Arbitration Con-
vention (90/436), has the assurance that the tax authori-
ties of the states involved, either independently or with the
help of an ad hoc commission, will seek a joint solution.

However, the choice of the path of international dispute
resolution for an Italian taxpaying enterprise is limited by
the principle mentioned above, whereby an arbitration
decision may not in any case derogate from a judgment
issued by a domestic court. For Italy, paragraph 3 of article
7 of the OECD Model is applicable, which provides that:

where the domestic law ofa Contracting State does nol permit the
compelent authorities of that State to derogate from the decisions
of their judicial bodies, paragraph 1 shall not apply unless the as-
socialed enterprise of that State has allowed the time provided
for appeal Lo expire, or has withdrawn any such appeal before a
decision has been delivered.

The resident taxpaying enterprise generally may both acti-
vate the treaty-based MAP and rely on the national tax
court. However, in the case where no amicable solution is
found, recourse to the arbitration commission is precluded
if the same enterprise does not waive its right to appeal
against the Italian tax authorities before the tax court.

In any case, the Arbitration Convention-based path may
no longer be taken when the national tax court has deliv-
ered its first judgment.

If, once a national proceeding has been initiated, a deci-
sion has been given by the court, and if no elimination of
double taxation has resulted therefrom, the court’s deci-
sion will remain in place until the foreign competent au-
thority remedies it by adapting its work to comply with the
decision of the Italian court.

With regard to the collection of additional taxes and
related sanctions assessed on a provisional basis, pending
an arbitration proceeding, the domestic law ratifying the
Arbitration Convention (90/436) contains a special pro-
vision that states that the Italian tax authorities may order
the suspension in accordance with the purpose of the arbi-
tration in process. Circular 21 naturally specifies that the
specific remedy referred to in the ratifying law may be acti-
vated only if the taxpayer has already waived its right to
domestic litigation, as an alternative to the request for sus-
pension provided by the tax process.

A further limitation on accessing EU conciliation proce-
duresiscontained in the Arbitration Convention (90/436),
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which provides that a MAP (article 6) or arbitration pro-
cedure (article 7) may be suspended when the enterprise
concerned must pay “serious penalties” in accordance with
a concurrent judicial procedure or domestic administra-
tive procedure.” With regard to the identification of serious
penalties, accepting suggestions in this regard that have
emerged from the Joint Transfer Pricing Forum, as well
as integrating the Code of Conduct for the application of
the Arbitration Convention (90/436), the EU Council of
Ministers has stated:"Member States are recommended to
clarify or revise their unilateral declarations in the Annex
to the Arbitration Convention (90/436) in order to better
reflect that a serious penalty should only be applied in
exceptional cases like fraud”"

Italy had already expressed its position, which complies
with the following recommendation, in the Italian enact-
ment of the Arbitration Convention (90/436),stating;“The
term ‘serious penalties means penalties laid down for illicit
acts, within the meaning of the domestic law, constituting
a tax offence”"!

Circular 21 aims to clarify and limit the cases of tax offenses
that may constitute an obstacle for the continuation of a
MAP or arbitration. Italy has chosen to limit the field of
relief referred to in article 8 of the Arbitration Conven-
tion (90/436) to tax offenses of a criminal nature, without
extending it to the field of administrative penalties.

Cases involving the following crimes are precluded from

seeking relief under the Arbitration Convention (90/436):

- a fraudulent tax return deriving from the use of
invoices or other documents relating to non-existent
transactions (article 2 of Legislative Decree 74 of 10
March 2000); and

- afraudulent tax return deriving from the use of other
means (article 3 of Legislative Decree 74 of 10 March
2000).

The tax authorities emphasize that in the case of such
offences, the breach is not generated by a problem in the
evaluation of the transactions between associated enter-
prises under the principle of the free market, but rather
originates from actions or false or forged documents in
order to conceal material facts that actually or otherwise
occurred. In other words, the criminal offense is pre-exist-
ing and prevalent with regard to any defect of evaluation
of transfer prices within the group.

The case of criminal risk connected with the offense
of lodging an untrue tax return is different (article 4 of
Legislative Decree 74 of 10 March 2000). Under this pro-
vision, a violation involving the lodging of an untrue tax

FlefiubretoneIRETAVENOIEPOOSSANECOATIRRBRTEREANE vassssapmPEAn

9. Convention on the Elimination of Double Taxation on the Adjustment of
Profits of Associated Lnterprises (90/436/EEC) art. $(2), EU Law [BED.

10. Communication from the Commission to the Council, the European
Parliament and the Buropean Economic and Social Committee on the
work of the LU Joint Transfer Pricing Forum in the period March 2007
to March 2009 and a related proposal for a revised Code of Conduct for
the effective implementation of the Arbitration Convention (90/436/EEC
ol 23 July 1990).

1. Arbitration Convention (90/436) - Unilateral Declaration on Article 7 -
laly = "The term ‘seriaus penallics means penalties laid down for illicit
acts, within the meaning of the domestic law, constituting a tax offence”
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return, which is a considerable violation for criminal pur-
poses, occurs if the increases in declared income discov-
ered by the tax authorities exceed the value limits provided
under this provision. However, the criminal characteriza-
tion may no longer be applied if the taxpayer's conduct
indicates no deliberate intent to defraud the tax authori-
ties. Therefore,a variation (increase) in the taxable amount
deriving from the revision of the method of evaluating
transfer prices between associate enterprises may occur,
which would entail, given the amount, the offense of
lodgingan untrue tax return. Circular 21 clarifies, however,
that such violation would be punishable under criminal
law and consequently would result in the suspension of a
MAP or arbitration only if, during the process of evaluat-
ing the transfer prices, the taxpayer is found to have been
deliberately evasive.

3. Relationship with “Deflationary Instruments
of Litigation”

The Italian legal system provides certain legal processes
- so-called “deflationary instruments of litigation” (settle-
ment of tax assessment, tax mediation and settlement in
court) — which the taxpayer and the tax authorities may
(or should) use to attempt to reach an out-of-court reso-
lution to a dispute arising from a proposed increase to tax
liability, prior to the involvement of a judicial authority
or pending the tax proceeding. At the national level, if a
dispute is resolved through the application of one of these
legal processes, the defining decision is binding on both
of the subjects involved (the taxpayer and the tax author-
ities) and, except in specific cases, may not be revised. If,
however,a resolution is not agreed under one of these legal
processes, there would continue to be a possibility of refer-
ring the case to the tax court (or such a possibility would
arise).

3.1. Bilateral income tax treaties: article 25 of the
OECD Model

With regard to the activation of a MAP pursuant toarticle
25(1) of the OECD Model, the access to a deflationary legal
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process and the resulting resolution by means of an agree-
ment between the taxpayer and the tax authorities, renders
any resolution regarding the same case agreed between
the tax authorities of the two states involved ineffective. In
other words, should the tax authorities and the taxpayer
reach an agreement with regard to the case of alleged
double taxation, this understanding may not be modified
and is consolidated while the MAP is still in progress and
independently of the result of the MAP. This isalso the case
if the domestic agreement reached under a deflationary
process does not have the effect of eliminating the origi-
nal double taxation entirely; in which case the only pos-
sible remedy is the substantially unilateral discretion of
the foreign authorities to conform their position in order
to eliminate the double taxation.

3.2. EU Arbitration Convention

Albeit for different reasons arising from the substantially
different nature of the two procedures, both the prin-
ciple of unmodifiability of agreements reached under the
deflationary acts of defining the domestic dispute and
the effects of such agreements on the result of the non-
adversarial procedure governed by article 25 of the OECD
Model are,according to the opinion expressed by Circular
21, equally valid with respect to the procedure for resolv-
ing disputes as provided under the Arbitration Conven-
tion (90/436).

The use of a deflationary process is an explicit expression
of the desire to define the relationship between taxpay-
ers and the tax authorities without resorting to national
or international (EU) litigation. Therefore, an agreement
reached at the conclusion of the deflationary process pre-
cludes any effect of an intervening arbitration decision in
application of the Arbitration Convention (90/436).

[f the double taxation has not been fully removed by means
of the deflationary process, in this case too it remains pos-
sible to achieve the elimination of the double taxation
through the unilateral intervention of the foreign tax au-
thority duringa MAP.
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Italy/Appendix

Circular 21/E

Resolution of International Taxation Disputes - Mutual

Agreement Procedures

Central Assessment Office

Rome, 5 June 2012

Preamble

The last three years have seen a gradual and conspicuous
increase in international disputes connected with mutual
agreement procedures established in order to address cases
of double taxation.

The commitment of the Tax Authorities [Agenzia delle
Entrate] has therefore increased with regard to the consul-
tancy and support provided to the Department of Finance
- the institutional reference for the political/negotiation
management of mutual agreement procedures — with the
aim of defining Italy’s position with regard to foreign
counterparties.

In this context the involvement of the Agency’s regional
and provincial offices shall be of primary importance, in
terms of sharing practices and participation in the pre-
liminary investigation activities for the conducting of the
international dispute resolution process and its success.

In order to ensure that administrative action is adequately
consistent with the principles stated by international ref-
erence sources, this Circular provides clarification with
regard to the management of tax disputes under a mutual
agreement procedure (hereinafter referred to as"MAP”).

In particular, the various characteristics of the procedure
areillustrated according to legal grounds for the initiation
thereof that can be traced to conventions for the avoidance
of double taxation in force between Italy and the contract-
ing states of the treaties (hereinafter referred to as “bilat-
eral conventions”) and, at EU level, to Convention 90/436/
EEC of 23 July 2990 on the elimination of double taxa-
tion in connection with the adjustment of profits of asso-
ciated enterprises (hereinafter referred to as the “Arbitra-
tion Convention”).

The various stages of the procedure and their respective
connections with domestic law are also explained. Lastly,
a precise guide is also provided with regard to the subjec-
tiveand objective requirements for eligibility, as well as the
methods by which a MAP may be accessed.

Please note that cases of double taxation arising from the
adjustment of profits of associated enterprises, in applic-
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ation of transfer pricing legislation,' are some of the most
common situations that are subject to a mutual agree-
ment procedure. This is due to the fact that evaluations
of actual compliance with the conditions of free competi-
tion in connection with transactions between associated
enterprises are characterized by particular complexity and
technicality.

It follows that, notwithstanding the applicability of this
Circular to all cases governed by the relevant suprana-
tional provisions, the indications contained herein are
concentrated particularly on the principal problematic
issues connected with the mutual agreement procedures
that are initiated following transfer price adjustments.

1. International Juridical Foundations

Asmentioned in the introduction, the international refer-
ence sources are bilateral conventions for the avoidance of
double taxation and the Arbitration Convention.

Bilateral conventions, as well as containing specific provi-
sions for the removal or mitigation primarily of the phe-
nomena of international double taxation, envisage a spe-
cific instrument for resolving any disputes that may arise
between the states: the mutual agreement procedure gov-
erned by article 25 of the OECD Model Convention for the
Avoidance of Double Taxation on Income or on Capital
(hereinafter the “OECD Model”) and its related Commen-
tary.? :

The mutual agreement procedure was established as a
direct consultation between the tax administrations of the
contracting states, which communicate via their ‘compe-
tent authorities’,in the manner considered most appropri-
ate, with a view to reaching an agreement on the subject
of the procedure. In this sense a MAP is an instrument for
resolving international disputes in situations where a resi-
dent of one of the two contracting states considers that the
measures adopted by one or both tax authorities result or
will result in a tax which does not comply with the provi-
sions of that convention.

B T o A

L. Reference is made, in particular, to the rules governed in the lalian tax
system by article 110, section 7 of the Consolidated Income Tax Act,
approved by Presidential Decree 917 of 22 December 1986 andapplicable
Lo transactions between companies, enterprises, permanent establish-
ments and bodies belonging to the same multinational group, as well as
the provisions contained in Articles 7 and 9 of bilateral conventions and
inarticle 4 of the Arbitration Convention.

OECD Committee on Fiscal Affairs, Model Tax Convention on Income
and on Capital (as read on 22 July 2010).

o
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Italy has signed a large number of bilateral conventions
with the objective of eliminating juridical and economic
double taxation® by means of the allocation of taxing rights
between contracting states. Lach one includes a provision
equivalent to article 25 of the OECD Model Tax Conven-
tion, concerning mutual agreement procedures.

In order to facilitate a more effective and transparent man-
agement of MAPs,in 2004 the OECD initiated an ongoing
project aimed at improving the operation of mecha-
nisms for the resolution of international tax disputes.
This project led, among other things, to the drafting of
the OECD Manual on Effective Mutual Agreement Pro-
cedures (hereinafter referred to as"MEMAP™).* The latter
provides tax authorities and taxpayers with basic informa-
tion on the operation of MAPs and identifies some best
practices with which the tax authorities of Member coun-
tries should comply.

Even the OECD Transfer Pricing Guidelines for Multina-
tional Enterprises and Tax Administrations,’ in Chapter 1V
on the administrative approaches to avoiding and resolv-
ing disputes resulting from transfer pricing adjustments,
contain a special section dedicated to the use of MAPs. It
addresses both general issues and those most closely con-
nected with the problem of corresponding adjustments
to be carried out in the event of primary transfer pricing
adjustments.

In addition to bilateral conventions, the Arbitration Con-
vention mentioned above is also in force and may be
accessed in the event of economic double taxation result-
ing from transfer pricing adjustmentsapplied between as-
sociated enterprises resident in the European Union.

For purposes of the application of the Arbitration Con-
vention, reference must also be made to the recommen-
dations contained in the “Code of Conduct for the effec-
tive implementation of the Convention on the elimination
of double taxation in connection with the adjustment of
profits of associated enterprises” adopted by the Council
of the European Union on 22 December 2009° (hereinaf-
ter referred to as the “Code of Conduct™).

2. Domestic Juridical Foundations

With regard to the domestic regulatory framework, the
juridical foundation for the establishment of a mutual
agreement procedure is found in the individual bilateral

3. Juridical double taxation is the imposition of laxalion in lwo or more
contracting states on the same taxpayer with regard Lo the same income
component (such as dividends or interest). Economic double taxation,
however, is the impaosition of taxation in two or more contracting states
on wo or more Laxpayers with regard to the same income component (lor
example the profits of associated enterprises). See Commentary onart. 23
Aand B of the OECD Madel ‘Tax Convention, paragraphs 1and 2.

4. OBECD = Centre for ‘Tax Policy and Administration, Manual on Effective
Mutual Agrecsent Procedures (MEMAP) - February 2007 Version,
available at www.occd.org/ctp/memap.

5. Transfer Pricing Guidelines for Multinational Enterprises aned Ty
Administrations, the revised and integrated text of which was approved
by the OECD Council on 22 July 2010.

6. Official Journal of the European Union 322/1 of 30 December 2009, This
is the revised version of the Code of Gonduct already adopted in 2006 by
the Council of the European Union (2006/C176/02).
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conventions signed by Italy, all ratified by law, and in the
Arbitration Convention.® ratified by Law 99 of 22 March
1993,

Moreover, the Italian tax system contains an express ref-
erence to mutual agreement procedures in paragraph 7,
second sentence of article 110 (General Rules on Eval-
uations) of the Consolidated Income Tax Act 917 of 22
December 1986, wherein it is stated that the rules for the
determination of the normal value apply“even if a decrease
in income results, but only in the execution of agreements
concluded with the competent authorities of foreign States
as a result of special ‘mutual agreement procedures’ pro-
vided for by international conventions for the avoidance of
double taxation of income”. The aforementioned provision
confirms, in particular, the correlation between transfer
pricing and the international treaty regulation of double
taxation.

3. Institutional Actors

The bodies that govern the management and handling
of mutual agreement procedures are the Ministry of the
Economy and Finance - Department of Finance (as the
competent authority for Italy) and the Revenue Agency.

In general, the term ‘competent authority” means that body
which representsa contracting state in the relations arising
from a treaty. With specific reference to MAPs, the com-
petent authority is the body that exercises the functions of
representing the state for all those matters concerning the
internal (domestic) aspects of the dealings with the tax-
payer and the external (foreign) aspects concerning deal-
ings with the other state involved in the procedure.

The competent authority endeavours to guarantee the
application of the Convention in good faith, negotiating
solutions inspired by principles of fairness and transpar-
ency with the other contracting state.

The Revenue Agency therefore provides the Italian compe-
tent authority with the technical support and the necessary
collaboration during the course of the whole MAP activ-
ity, interacting in particular during the stage relating to
the drafting of the position paper” and the corresponding
exchange of papers which are instrumental in illustrating,
to the competent authority of the other state, the factual
and legal basis of the case under consideration. The role of
the Revenue Agency also takes on significance in view of
the need to ensure the maximum consistency between the
technical positions taken during the procedure and those
expressed in other contexts, specifically during the inter-
pretation, control and prevention of disputes.'

7. An updated list of bilateral conventions is available on the website of the
Department of Finance, www. linanze.it
8 The Arbitration Convention was in force from 1 January 1995 until

31 December 1999, The Protocol for the extension of the Convention
was ratified in laly with Law 132 of 28 April 2004, and the Arbitration
Convention re-entered into force, with retroactive elfect from 1 January
2000,0n 1 November 2004,

9. A position paperrels
indicates the technical

s Lo the document in which the Tax Authority

. and legal reasons justifying its position.

10, With "L":!"“'d‘m the prevention of disputes, particular relerence 1o the
procedure of the " international standard ruling’ introduced in the lalian
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4, Article 25 of the OECD Model

As mentioned, all bilateral conventions entered into by
Italy contain a founding clause, corresponding to article
25 of the OECD Model,on mutual agreement procedures.

The procedure is structured firstly pursuant to paragraphs
I and 2 of article 25, as a remedy available for a taxpayer
who claims to be or could be suffering from a tax which is
not in accordance with the convention.

Furthermore, pursuant to paragraph 3 of article 25, it is
possible for a mutual agreement procedure to be initiated
directly by the competent authorities of the contracting
states.

The two cases are analysed separately.

4.1. Mutual agreement procedures initiated by
competent authorities

The first part of paragraph 3 of article 25 of the OECD
Model provides that the mutual agreement procedure
may also be initiated by the contracting states’ competent
authorities in order to resolve the difficulties or doubts
concerning the interpretation of application of the Con-
vention by mutual agreement.

These are essentially difficulties of a general nature, that
concern specific categories rather than individual taxpay-
ers, even though such difficulties may have been high-
lighted in relation to individual cases covered by para-
graphs 1 and 2 of article 25.

Furthermore, pursuant to the second part of paragraph
3, the two Authorities may consult together in order to
eliminate double taxation in cases not provided for in the
Convention. For example an enterprise resident in a third
state with permanent establishments in both contracting
states comes under this latter case.

Consequently, alongside a mutual agreement procedure
designed to resolve specific instances of taxation con-
trary to the provisions of the convention, the possibility
is identified that a mutual agreement procedure may be
commenced at the instigation of the competent authori-
ties in order to resolve issues related to the interpretation
or application of the convention or to resolve situations
not covered by the convention.

The agreement reached by the competent authorities
under a mutual agreement procedure initiated pursuant
to article 25, paragraph 3 of the OECD Model, affects a
large number of taxpayers and, therefore, should be ade-
quately publicized.

legal system by art. 8 of Decree-Law 269 of 30 Seplember 2003, converled
wilth amendments into Law 326 of 24 November 2003 and implemented
by Order of the Divector of the Revenue Agency of 23 July 2004,
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4.2. Mutual agreement procedures initiated at the
instigation of the taxpayer

4.2.1. Subjective scope

Article 25, paragraph 1 of the OECD Model provides that
if a“person” considers that a tax that is not in accordance
with the Convention has been or could be levied against
him, he may present his case to the competent authority of
the state he is resident of, or, if his case comes under para-
graph I of article 24 (Non-Discrimination) of the same
OECD Model, to the competent authority of the state of
which he is a national.

It must be highlighted that not all bilateral conventions
signed by Italy contain a reference to nationality along-
side the reference to residence. It follows that, in this case,
should the taxpayer intend to make use of the principle of
non-discrimination, he should refer directly to the indivi-
dual bilateral conventions signed by Italy with the foreign
state concerned, in order to establish whether or not he is
entitled to initiate a mutual agreement procedure.

The term “person”includes individuals, corporations, com-
panies and any other association or entity possessing tax
liability and resident, for tax purposes, in the territory of
one of the two contracting states to the convention.

Furthermore, double taxation does not necessarily have
to have already occurred; it is sufficient, for the purposes
of an interested party’s claim, that the same party believes
that the tax measures imposed on it will lead to this effect.

4.2.2. Objective scope

The provision contained in article 25, paragraphs 1 and
2 of the OECD Model includes all those cases generat-
ing juridical or economic double taxation that affect both
individuals as well as legal persons and other entities to
which the Convention applies.

For individuals, it could be a case of dual tax residence,
incorrect application of withholding tax on dividends,
interests and royalties or a disputed classification of
income from employment received by the taxpayer etc.

With reference to persons other than individuals, the pro-
cedure may involve issues such as the existence of a perma-
nent establishment, the correct allocation of profits to the
associated enterprises of a multinational group, the qual-
ification of incomes as business profits or as a different
category governed by specific convention provisions etc.

4.2.3. Time limits for submitting a MAP request

For the correct identification of the time limit within
which a taxpayer may request the initiation of a mutual
agreement procedure, reference must be made to that pro-
vided in the individual bilateral convention applicable to
the case at hand.

Indeed, although the OECD Model identifies as the final
date for the presentation of a request the third year from
the first notification of the action resulting in taxation not
in accordance with the provisions of the convention, the
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majority of bilateral conventions signed by ltaly identify
a shorter term (generally two years).

Moreover, for purposes of calculating the starting point
of the limitation period, the term “first notification of the
action resulting in taxation not in accordance with the
provisions of the Convention” should be interpreted in
the way most favourable to the taxpayer, according to the
interpretation contained in paragraph 21 of the Commen-
tary on article 25 of the OECD Model.

It is therefore necessary to distinguish between (i) the situ-
ation in which a taxpayer claims that the charge resulting
from the application of a domestic tax or domestic with-
holding tax is not in accordance with the provisions of
the Convention (for example withholding tax applied to
payments of dividends, interest and royalties) and (ii) the
situation in which the such levying results from adjust-
ments made by the Tax Authorities (for example verifica-
tions, objections or adjustments to transfer prices applied
to transactions between associated enterprises).

In case (i), the time limit for the valid presentation of a
request to initiate a MAP begins from the date of notifi-
cation by the Tax Authority denying the requested refund
with regard to the withholding tax levied, which runs
from the ninetieth day after the presentation of the refund
request without having received the decision of the Tax
Authority, in accordance with the provisions of article 37,
second paragraph, and article 38 of Presidential Decree
602 of 29 September 1973."

In case (ii), consistent with the position expressed by Ttaly
in its compliance with the Code of Conduct for the effec-
tive implementation of the Arbitration Convention, the
starting date for the period within which the taxpayer must
present the request coincides - also for purposes of a bilat-
eral MAP — with the date of notification of the assessment
that generated the tax not in accordance with the conven-
tion.

[t must be stated that the taxpayer may submit the request
prior to the notification of a formal notice of assessment.
For example, it is possible to request the initiation of 2
mutual agreement procedure following the notification of
an official report on the findings. In this case, the mutual
agreement procedure is considered to commence from the
date on which the competent authority receives the request
and the minimum information necessary in order for the
procedure to be instituted.

4.2.4. Content and manner of submitting a MAP request

In principle, the request for a mutual agreement procedure
must be submitted directly by taxpayers in their country
of residence.

However, with regard to transfer pricing adjustments, a
mutual agreement procedure request is, as a rule, sub-

mitted in the state that enacted the law that gives rise to
the double taxation, by the resident enterprise that is the

PR TR T Py S g s et R R e N E ML R R AR T S

[, Inthisregard, it must be borne in mind that non-residents are obliged (o
contacl the Operations Centre in Pescara.
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subject of assessment. That being said, with regard to such
cases a mutual agreement procedure may still be validly
established by the associated foreign enterprise when
the amount subject to adjustment in the former state has
already been subject to taxation. In this case, the associated
enterprise applies to the competent authority of its own
state of residence to object to the double taxation arising
within the multinational group.

It should be noted that in addition to persons who are
assigned as representatives of taxpayers other than indi-
viduals, the procedure may be initiated also by a taxpayer’s
attorney vested with general or special authority. In this
case, the power of attorney must be granted in accordance
with the formalities specified under article 63 of Presiden-
tial Decree 600 of 1973.

In the case of a MAP initiated by a person resident in Italy,
the application must be drafted on plain paper and sent by
registered mail with an acknowledgement of receipt to the
Ministry of Economy and Finance, Department of Finance
— International Relations, or hand delivered to the same
department along with a copy of the first page of the ap-
plication for the department’s stamp and date stamp attest-
ing delivery (and receipt) of the application. It is possible
— and also appropriate in the event that the case involves
a substantial amount of material - to provide documenta-
tion supporting the application in electronic form.

Submission of an application to initiate a mutual agree-
ment procedure is not subject to any kind of fee.

In order to expedite the evaluation process and the sub-
sequent instigation of contacts with the foreign compe-
tent authority, the application should preferably contain
the following information:

. taxpayer identification (name, address and tax iden-

tification number;

indication of the domicile of the taxpayer or the dom-

iciliary to whom the tax administration may address

its communications; ‘

3. explanation of the facts and circumstances of the case,
and indication of the tax periods in which the double
taxation occurred or could occur;

4. description of any administrative and/or juridical
actions filed in Italy, such as the filing of a tax settle-
ment proposal or judicial appeal;

5. any remedies implemented in the other contracting
state in order to eliminate double taxation;

6. a copy of the tax documents that have resulted or
could result in a tax which is not in accordance with
the provisions contained in the bilateral convention
(in particular, where appropriate,a copy of the express
decision denying a tax refund or, in the case of tacit
denial, a copy of the refund request filed in accord-
ance with article 37, second paragraph, or article 38
of Presidential Decree 602 of 1973); and

7. any additional supporting documentation which
would assist the preliminary work of the competent
authorities concerned with the mutual agreement
procedure.

Il\.)
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The request must also contain the taxpayer’s undertak-
ing to respond fully and promptly to the requests of the
competent authority during the mutual agreement proce-
dure and to make any additional documentation available
which may be necessary for the procedure.

However, particularly with regard to MAPs resulting from
transfer pricing adjustments, reference should be made to
the guidance provided in section 5.5., below, concerning
the initiation of a mutual agreement procedure in accord-
ance with the Arbitration Convention.

4.2.5. Relationship with domestic legal proceedings

Article 25, paragraph 1 of the OECD Model provides that
a mutual agreement procedure may be requested by a tax-
payer“irrespective of the remedies provided by the domes-
tic law [...]" In this regard, the majority of the conventions
signed by Italy contain, in the related accompanying Pro-
tocol,a provision on the interpretation of the MAP article
under which the phrase “irrespective of the remedies pro-
vided by the domestic law [...]"is understood to mean that
“the mutual agreement procedure is not an alternative to
domestic dispute proceedings which, in any case, are ini-
tiated in advance should the dispute concern the applic-
ation of taxes not in accordance with the Convention” (or
an equivalent thereto).

In general, MAPs initiated in Italy in accordance with a
bilateral convention are accompanied by a judicial pro-
ceeding brought pursuant to domestic law. The opportu-
nity to appeal to the Tax Court corresponds to the need
to avoid, during a mutual agreement procedure, the tax
imposed in Italy becoming final and, therefore, unchange-
able in spite of any agreement reached between the com-
petent authorities.

Moreover, the simultaneous execution of a mutual agree-
ment procedure and domestic judicial proceeding leaves
open the possibility of a ruling that conflicts with any
mutual agreement reached between the competentauthor-
ities. In this case, the Tax Authority could find itself in the
position of not being able to legitimately fulfil its interna-
tional obligation as undertaken under the mutual agree-
ment.

Consequently, should the competent authorities reach an
agreement that eliminates the double taxation without a
final judicial judgement having been rendered, a prerequi-
site for the execution of the mutual agreement is the accep-
tance of its contents by the taxpayer and the simultaneous
waiver of the judicial appeal.

In the reverse case where a judgement is given before a
mutual agreement has been reached, the Italian compe-
tent authority must merely notify the final outcome of the
proceedings to the other competent authority. In this case,
if the judgement does not eliminate the double taxation,
the latter shall remain, unless the foreign competent au-
thority conforms its position to the decision expressed by
the domestic court.

Moreover, it is up to the taxpaycr o decide whether he
will propose a suspension of legal proceedings pending
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the execution of the mutual agreement procedure. In this
latter regard, recent experience has seen more than one
case where a suspension had been granted by the Tax
Court pending a decision by the competent authorities.
Of course, in the event that no agreement is reached by the
competent authorities, a request will be made for a con-
tinuance of the domestic proceedings which had been sus-
pended when the MAP was initiated.

Lastly, it should be noted that in the event of an adjust-
ment effected in the other contracting state, any pending
dispute abroad shall not constitute grounds to prohibit the
initiation and continuation of a mutual agreement proce-
dure, provided that the other tax authority demonstrates
the same willingness.

4.2.6. Arbitration clanse

A distinctive feature of a mutual agreement procedure ini-
tiated pursuant to a bilateral convention is that the compe-
tent authorities are not obliged to find a remedy to ensure
the elimination of the reported double taxation. There
is only the duty of diligence, which requires that the tax
authorities concerned “endeavour” to reach an agreement
that eliminates the taxation not in accordance with the
convention.

In thisregard, the OECD Commentary on article 25 (para-
graph 37) expressly clarifies that “Paragraph 2 no doubt
entails a duty to negotiate; but as far as reaching mutual
agreement through the procedure is concerned, the com-
petent authorities are under a duty merely to use their best
endeavours and not to achieve a result”

In practice, it may therefore occur that the issue referred
to the competent authorities of the contracting states will
not be resolved.

It is worthwhile recalling the amendment introduced in
2008 to article 25 of the OECD Model, which now pro-
vides, in paragraph 5, for a mandatory arbitration phase
should a mutual agreement not be reached within two
years by the two states that are party to the mutual agree-
ment procedure.

The new paragraph 5 of article 25 is applicable provided
that,at a bilateral level, its insertion is negotiated (or rene-
gotiated) into a new (or existing) convention to avoid
double taxation. Much depends on the willingness of the
states to negotiate,and they may prefer to introduce such a
clause in the Conventions entered into with some partner
states rather than others, based on different kinds of assess-
ments.

Certainly,when there isa bilateral convention that includes
aclause corresponding to paragraph 5 of article 25, the efti-
cacy of the mutual agreement procedure is strengthened.

It should be noted that, at present, thirteen conventionsin
force between Italy and partner states contain an arbitra-
tion clause.”* This clause, found in Conventions negotiated

AL present, Italian conventions with the following countries contain an
arbitration clause: Armenia, Canada, Croatia, Georgia, Ghana, Jordan.
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before the insertion of the arbitration clause in the OECD
Model, typically provides for the initiation of arbitration
only after the consent of both states and the taxpayer has
been obtained. It therefore does not set forth a preven-
tive constraint (mandatory arbitration) for the contracting
states to undertake arbitration in the event of a failure to
resolve the dispute by mutual agreement. In some cases, the
clause’s effectiveness is also subject to the condition that
an exchange of information have previously taken place
between the states."” The exchange of information, in addi-
tion to expressing the intention of the states to implement
the arbitration clause, is intended to define the relevant
operational terms (manner of formation of the advisory
commission, member selection criteria, cost allocation,
choice of language, etc).

4.2.7. Suspension of tax collection

In this regard, ad hoc remedies for mutual agreement pro-
cedures initiated on the basis of bilateral conventions are
not provided for, without prejudice to the possibility for
the taxpayer to benefit from ordinary measures - such as
the administrative or judicial provision for the suspen-
sion of tax collection - provided by article 39, paragraph
I of Presidential Decree 602 of 1973 and article 47 of
Legislative Decree 546 of 31 December 1992 respectively.

4.2.8. How the procedure is conducted

Article 25, paragraph 2 of the OECD Model provides that,
should the competent authority consider the claim made
by its taxpayer as justified, but is unable to independently
reach a satisfactory solution, the competent authority must
endeavour to resolve the case by way of mutual agreement
with the competent authority of the other state. It is there-
fore possible to distinguish two stages in the mutual agree-
ment procedure.

In the first stage, the competent authority that receives the
claim must rule on its admissibility. To this end, it must
assess whether the objective and subjective requirements
exist for the initiation of a mutual agreement procedure
and it must ascertain, in particular, whether the claimant
correctly deems that the actions of one or both states result
or will result in a taxation which is not in accordance with
the convention. Where the mutual agreement procedure
concerns the refunding of taxes levied in breach of the pro-
visions of the convention, assessment of the admissibility
of the claim - including verification of the valid submis-
sion of the request for refund and receipt of a denial or
expiry of the time limit provided for the deemed existence
of tacit denial - is carried out together with the Revenue
Agency.

If the claim is found to be admissible and well founded,
the competent authority should consider the opportunity
to remedy such claim through the adoption of unilateral
measures only with regard to the taxation which is not in

Kazakhstan, Lebanon, Moldova, Slovenia, Uganda, the United States and
Uzhekistan.

13, See presently the conventions with: Canada, Ghana, Kazakhstan, the
United States and Uzbckistan,

468 \ INTERNATIONAL TRANSFER PRICING JOURNAL NOVEMBER/DECEMBER 2012

accordance with the convention. If not, notice of the claim
by the taxpayer is given to the competent authority of the
other state for an assessment at a higher level.

In accordance with the above, once the Department of
Finance of the Ministry of Economy and Finance has
received the claim, it shall assess its admissibility in terms
of whether it meets the subjective and objective require-
ments outlined in the previous points regarding access to
the procedure, resorting — if necessary - to the Revenue
Agency for its opinion on any uncertain issues.

At thisstage, the competent authority may also request that
the taxpayer produce additional information and supple-
mentary documentation necessary for the initiation and
execution of a mutual agreement procedure. Where the
taxpayer has not already done so, the competent authority
or, where appropriate, through the foreign competent au-
thority, will request that the taxpayer submit a claim for a
tax refund in accordance with article 37 or 38 of Presiden-
tial Decree 602 of 1973.

Lastly, the competent authority shall inform the claimant
as to whether the claim is admissible and whether the pro-
cedure has been validly established.

If the double taxation arises from an act of the Revenue
Agency,the latter shall assess whether, prima facie, the dis-
cernible elements exist which would lead to the elimination
of the double taxation by means of a unilateral act, namely
by its own determination in accordance with Decree-Law
564 of 30 September 1994, ratified, with amendments, by
Law 656 of 30 November 1994. Similarly, if the double
taxation arises from an act of the Foreign Administration,
the Revenue Agency shall assess the possibility of granting
a tax refund or tax relief to the resident taxpayer, in con-
sideration of the manifest conformity of the foreign action
to the applicable provision of the convention.

If. however, a unilateral elimination of the double taxa-
tion is not considered feasible, the Italian competent au-
thority shall inform the authority of the other state about
the decision to initiate a MAP; the Revenue Agency shall
be informed at the same time.

The date the MAP is initiated coincides with the original
date of submitting the request and the attached documen-
tation, unless it is necessary to submit additional docu-
mentation. In the latter case, the procedure commences
from the date such documentation is submitted.

If the MAP request is submitted by an affiliated person in
the other state involved in the procedure (cases of transfer
pricing adjustment), the relevant date shall be communi-
cated promptly by the foreign competent authority.

With reference to the execution of the mutual agreement
procedure initiated in accordance with a bilateral conven-
tion, the [talian Tax Authority shall conform, to the extent
possible, to the temporal and procedural guidance con-
tained in the Code of Conduct for the effective implemen-
tation of the Arbitration Convention. In this regard, ref-
erence is made to the table in section 5.8. of this Circular,
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Dealings between the competent authorities aimed at
resolving a case of double taxation normally take place
via an exchange of position papers (in writing) and, where
necessary, the scheduling of meetings for negotiations. As
arule,the competentauthority that sends its own position
paper first is that of the state that adopted the measure
likely to result in double taxation. In general, the English
language is used in the drafting of the position papers.

4.2.9. Role of the taxpayer

The mutual agreement procedure is a means of resolving
disputes between contracting states in the exercise of their
powers of taxation. The sole interlocutors during the pro-
cedure are the competent authorities of the two states,and
they are the only two parties entitled to sign any bilateral
agreement that may be reached.

The above does not exclude the possibility that the tax-
payer willstill be invited to play an active role, particularly
with reference to the need to describe the case promptly
and truthfully, providing any information which would
ensure that the matter is dealt with exhaustively. In this
regard, the taxpayer must, as a rule, be cooperative and
transparent, and act in good faith.

On the other hand, the taxpayer is also granted the right
to information. In particular, the MEMAP (Section 3.3.3.
and concerning Best Practice 14) recommends that the
taxpayer be informed on the status of the procedure by the
competent authority and that the taxpayer may request to
be heard concerning the dispute.

In the case of a mutual agreement procedure arising from
a transfer pricing adjustment, the Commentary to article
25 of the OECD Model contains further recommenda-
tions (paragraph 40, letter (c)) that the taxpayer be given
every reasonable opportunity to present the relevant facts
and arguments, both in writing and orally, to the compe-
tent authority.

Both practices described above are, as a rule, observed by
the Italian Tax Authority. The facts and arguments pre-
sented may be subject to joint assessment by the Depart-
ment of Finance and the Revenue Agency.

4.2.10. Completion of a MAP

In the event of agreement between the competent author-
ities, generally the competent authority that received the
MAP request communicates the contents of the agreement
to the taxpayer, while the Revenue Agency arranges for its
execution, providing — where appropriate - for the refund
or relief of the undue tax and related penalties and inter-
est. In the case of a mutual agreement procedure result-
ing from a transfer pricing adjustment, the Italian compe-
tent authority generally communicates the contents of the
agreement to the resident taxpayer, even when the MAP
request was submitted to the foreign competent authority
by the non-resident taxpayer.

Should a mutual agreement be reached while a legal pro-
ceeding is pending, the taxpayer must either accept the
decision reached during negotiations or reject it and con-
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tinue with the legal proceeding,. In any case, the taxpayer
must inform the competent authority in writingand, at the
same time, the Central Assessment Office of the Revenue
Agency, of the choice made.

4.2.11. Extension of the effects of the MAP

In the exclusive scope of bilateral conventions and subject
to evaluation by the competent authorities, the effects of
the agreement reached by the same competent authorities
via a mutual agreement procedure may also be extended
to tax years and periods immediately following those that
are the subject of the MAP, with regard to which the cases
under examination have presented the same implications.

This occurs, in practice, especially in cases of mutual agree-
ment procedures initiated to resolve the issue of classifying
an item of income in relation to the categories provided by
the convention, in order to determine whether the powers
of taxation belong to one contracting state or the other.

Therefore, following the negotiations occurring during
a mutual agreement procedure and provided that the
requirements of fact and law have remained unchanged
also in the tax year(s) or period(s) following those that
are the subject of the agreement, the Italian competent au-
thority may consider, in consultation with the other state,
to temporarily extend the effects of the mutual agreement
procedure, with the prior and explicit consent of the tax-

payen
5. Arbitration Convention

The need to arrive, at least within the EU, at a definite res-
olution of a mutual agreement procedure which guaran-
tees, within reasonable time limits, the elimination of the
occurrence of economic double taxation related to transfer
pricing adjustments, has led to the adoption of the Arbi-
tration Convention, signed by the Member States on 23
July 1990,

The related provisions, while they still borrowed in part
from the OECD Model, are accorded autonomous value,
without the need for integration with or reference to the
provisions contained in bilateral conventions in force
between the Member States.

Under the combined provisions of articles 1 and 4, the
Arbitration Convention applies when, in accordance with
the principle of free competition,an enterprise of one con-
tracting state is taxed on the profits related to an enter-
prise of another contracting state. In such case, if the two
enterprises and the other contracting state do not accept
the adjustment, article 5 provides that a mutual agreement
procedure may be initiated in accordance with article 6.

Moreover, pursuant to article 7, paragraph 1, if the com-
petent authorities concerned fail to reach an agreement
that eliminates the double taxation by means of a mutual
agreement procedure within two years from the date on
which the case was initially submitted, they must estab-
lish an Advisory Commission and instruct it to render
its opinion on the way to eliminate the double taxation.
Article 12 establishes the requirement that the compe-
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tent authorities comply with the opinion expressed by the
Advisory Commission or take an alternative decision, by
mutual consent, but one which is still capable of eliminat-
ing double taxation.

Thus, in any case, there is a requirement to arrive at a res-
olution of the case. There is therefore no longer a duty of
diligence as described in the Commentary onarticle 25 of
the OECD Model, but a real obligation to arrive at a result.

Detailed aspects of initiating a mutual agreement proce-
dure in accordance with the Arbitration Convention are
provided below, indicating that in order to implement the
same Convention, the Italian Tax Authority conforms to
the provisions in the Code of Conduct of 22 December
2009 (cited several times). Reference should be made to
this EU instrument for further information.

5.1. Subjective scope

The personsentitled to submita mutual agreement proce-

dure request to the Italian competent authority are:

a. resident enterprises, with reference to participation
relationships' existing between them and enterprises
established in another EU Member State; and

b. permanent establishmentsin Italy of enterprises resi-
dent in another Member State.

These persons may propose the initiation of a MAP when
the Tax Authority of Italy or that of another Member State
intends to effect or cause to be effected an adjustment to
the profits of associated enterprises resident in its own ter-
ritory or of permanent establishments set up therein.

5.2. Objective scope

Article 4 of the Arbitration Convention sets out the prin-
ciple of free competition (arm’s length principle). Article
| outlines the scope of application of the Arbitration
Convention, which“shall apply where, for the purposes of
taxation, profits which are included in the profits of an
enterprise of a Contracting State are also included or are
also likely to be included in the profits of an enterprise of
another Contracting State on the grounds that the prin-
ciples set out in Article 4 and applied either directly or in
corresponding provisions of the law of the State concerned
have not been observed”.

It follows that, assuming the upward adjustment of the
profit of an associated enterprise made by the Revenue
Agency, the only domestic legislation that legitimates
access toa MAP under the Arbitration Convention is that
concerning transfer pricing as per the combined provi-

14, Underart. 4 of the Arbitration Convention, a participation relationship
is identilied belween an enterprise resident in laly and an enlerprise
established in another Member State when (i) the resident enterprise
participates, directly or indirectly, in the management, contral or capital
af the enterprise established in another Member State, (i) the enlerprise
established in another Member State participates, dircetly or indirectly,
in the management, control or capital of the resident enterprises or (iii)
the same persons (resident in 1taly or in another foreign country, whether
European or non-European) participate, directly or indireetly, in the
managenient, control or capital of the talian enlerprise and the enterprise
established in another Member State,
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sions of article 110, paragraph 7 and article 9, paragraph 3
of the Income Tax Consolidation Act,

In other words, taxpayers whose MAP requests are based
on claims of another nature (including issues connected
to the relevance of costs incurred in transactions between
associated enterprises in accordance with article 109, para-
araph 5 of the Income Tax Consolidation Act) are denied
access to the mutual agreement procedure under the Arbi-
tration Convention. In this case, the competent authority,
after consultation with the Revenue Agency, shall inform
the taxpayer about the exact scope of the findings for
which the initiation of the mutual agreement procedure
is eligible, limiting the discussion thereof solely to transfer
pricing adjustments.

5.3. Serious penalties

In relation to the grounds for ineligibility to access the
procedure, article 8, paragraph 1 of the Arbitration Con-
vention provides that“The competent authority of a Con-
tracting State shall not be obliged to initiate the mutual
agreement procedure or to set up the advisory commis-
sion referred to in Article 7 where legal or administrative
proceedings have resulted in a final ruling that by actions
giving rise to an adjustment of transfers of profits under
Article 4 one of the enterprises concerned is liable to a
serious penalty”.

Furthermore, paragraph 2 of the same article 8 provides
that “Where judicial or administrative proceedings, initi-
ated with a view to a ruling that by actions giving rise to
an adjustment of profits under Article 4 one of the enter-
prises concerned was liable to a serious penalty, are being
conducted simultaneously with any of the proceedings
referred to in Articles 6 and 7, the competent authorities
may stay the latter proceedings until the judicial or admin-
istrative proceedings have been concluded”.

Italy’s unilateral declaration (annexed to the Convention)
states: “The term ‘serious penalties means penalties laid
down for illicit acts, within the meaning of the domestic
law, constituting a tax offence’

In this regard, the Code of Conduct recommends that the
Member States — taking into account the practical expe-
rience acquired in this field - clarify/amend “their unilat-
eral declarations... in order to better reflect that a serious
penalty should only be applied in exceptional cases like
fraud”

It should be noted that the reference made to criminal tax
penalties in the aforementioned unilateral declaration was
understood in the practical application sense identified
by the EU recommendation, and considering solely the
exceptional cases of fraudulent conduct, not normally
recurring in the field of transfer pricing,

Cases ot exceptional ineligibility (which have not yetarisen
in practice) consist mainly in circumstances - in which
fraudulent and/or artificial conduct has arisen — referred
to in articles 2 (Fraudulent tax return deriving from the
use of invoices or other documents 1'elnting to non-exis-
tent transactions) and 3 (Fraudulent tax return deriving
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from the use of other means) of Legislative Decree 74 of 10
March 2000. [n such cases,however, the transaction/oper-
ation is considered non-existent and/or the price shown
is not the one agreed and, therefore, the focus shifts to the
case relating to the use of invoices or other documents that
conceal or simulate various “material facts” that actually
arose otherwise,and therefore do not constitute a problem
of evaluating prices at normal value; as regards this issue,
reference is made to Judgement 14772/2002 of the Court
of Cassation, which in affirming the defendants criminal
liability for fraud, considers reference to“prices” in this case
as incorrect, precisely because the transactions between
the parties involved never actually occurred.

As regards article 3 (Fraudulent tax return deriving from
the use of other means), in particular the assumption of the
relevant conduct should be excluded, as any other means
would not come under the scope of transfer pricing, as
deviations from normal value would never give rise to a
false representation of the accounts and conduct cannot
be considered fraudulent when it is duly documented as
usually happens.

Therefore, the issue of transfer pricing — without prejudice
to any contrary evaluation of the competent ordinary judi-
cial authority for purposes of its criminal classification -
would not fit the conduct referred to in articles 2 and 3 of
Legislative Decree 74/2000, but it could, at least theoreti-
cally, foreshadow the liability of the accounting/tax return
conduct as regards “prices’, in case of a taxpayer disapply-
ing the normal value, as contained in the “residual”article
4 (Untrue tax return) of the same decree.

However, the criminal law perspective introduced by the
reform brought about by Legislative Decree 74/2000 is
clear, which, as is also seen in the Ministerial Report on
the Decree, does not intend to remove the evaluation pro-
cesses that characterize the tax issue in the course of deter-
mining the taxable amount and the tax; the evaluation pro-
cesses include the transfer pricing methodologies that are
particularly complex in terms of determining the normal
value, and which are considerable in terms of the amount
of income taxable.

However, and having regard to these latter perspectives,
the case referred to in article 4 (Untrue tax return), would
then be examined under grounds of non-punishability
exemption of punishment, provided for estimated evalu-
ations in article 7 (Data in accounting and financial state-
ments),applicablealso to transfer prices. In this regard, the
Government Report to Legislative Decree 74/2000 states
that the rule is aimed at “avoiding that the new punitive
provisions could be the subject of applications marked
by excessive harshness or determine the onset of a‘crimi-
nal risk, even with respect to persons not motivated by an
actual evasion intent, given the margins of opinion and
uncertainty, which, at both a legal and factual level, char-
acterize the issue of evaluation”; the relevant assessments
“may be regarded as so many rules of exciusiop, with juris
et de jure presumption of intentional evasion”

From the above consideration. il emerges that ltaly’s
choice to limit the field of exceptions referred to in article
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8 of the Arbitration Convention to tax crimes - and not
extending it to the realm of administrative sanctions -
should be understood, consistently with the subsequent
recommendations of the Code of Conduct, in the sense
of limiting the effectiveness to solely the fraudulence issue
(which is not strictly compatible with the subject of prices)
or to exceptional cases, resulting as not yet having trans-
pired, with obvious evasive intent and specific intentional
evasion.

5.4. Time limits for submitting a MAP request

Pursuant to article 6, paragraph | of the Convention:“The
case must be presented within three years of the first noti-
fication of the action which results or is likely to result in
double taxation within the meaning of Article 1”.

The expression “first notification of the action” must be
interpreted in the sense most favourable to the taxpayer.
Therefore, the three-year period within which the request
must be submitted commences from the date of notifica-
tion of the tax assessment notice bearing the data leading
to economic double taxation.

The taxpayer still has the opportunity to submit a request
prior to the date of notification of the tax assessment notice
as, for example, in the case of an official report on the find-
ings. In any event, pursuant to paragraph 5, letter (b) of the
Code of Conduct, the two-year period for a mutual agree-
ment procedure commences from the latest of the either
the date the tax assessment notice was provided or the date
on which the competent authority receives the requestand
the minimum information necessary in order to initiate
the procedure.

If the MAP request was submitted by an affiliated entity
in the other state concerned in the procedure, the MAP
commences on the date communicated promptly to the
foreign competent authority.

5.5. Content and manner of submitting a MAP request

In the case of an arbitration MAP initiated by a person
resident in Italy, the application to initiate the mutual
agreement procedure must be drafted on plain paperand
sent by registered mail with acknowledgement of receipt
to the Ministry of Economy and Finance, Finance Depart-
ment — International Relations, or be hand delivered to
the same department along with a copy of the first page of
the application for the department’s stamp and date stamp
attesting delivery (and receipt) of the application. It is pos-
sible — and also appropriate - to provide documentation
supporting the application in electronic form.

It is confirmed that, in addition to persons who are des-
ignated representatives of taxpayers other than individu-
als, the procedure may be initiated also by the taxpayer’s
attorney vested with general or special authority. In this
case, the power of attorney must be granted in accordance

with the formalities laid down by article 63 of Presidential
Decree 600 of 1973,

Submission of the application to initiate a mutual agree-
ment procedure is not subject to any kind of fee, in accord-
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ance with the recommendation contained in paragraph
6.1, letter (e) of the Code of Conduct.

Pursuant to paragraph 5, letter (a) of the Code of Conduct,
the request must contain at least the following informa-
tion:

I. identification (name, address and tax identification

number) of the applicant and of the other parties

involved in the transaction in question;

detailed explanation of the facts and circumstances

related to the subject of the request, including the

details of the economic and business relations
between the applicant enterprise and the other parties
involved in the transaction in question;

indication of the tax years and periods concerned;

4. copies of the documents (assessment notice, official
report on the findings) that have resulted orare likely
to result in double taxation;

5. detailed information on any administrative and judi-
cial proceedings initiated by the enterprise or by other
parties involved (consolidated companies, associated
enterprises), with the relevant decisions;

6. statements that explain why the enterprise believes
that the principles defined in article 4 of the Arbi-
tration Convention have not been observed (in par-
ticular, the description of intercompany transactions
subject to adjustment and the method used by the
enterprise to determine the transfer prices, includ-
ing the reasons why the enterprise considers that the
results deriving from the application of the method
are in accordance with the principle of free competi-
tion);

7. theapplicant’s undertaking to respond as completely
and as quickly as possible to all reasonable and appro-
priate requests made by the competent authority and
to make all the necessary documentation available to
the competent authority;

8. any specific additional information requested by the
competent authority within two months upon receipt
of the MAP request; and

9. indication — where necessary — that the transactions
that are the subject of the mutual agreement proce-
dure are covered by the appropriate documentation
pursuant toarticle 26 of the Decree-Law 78 of 31 May
2010, converted, with amendments, by Law 122 of 30
July 2010, or equivalent documentation imposed by
the legislation in force in the other Member State.

(%]
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5.6. Relationship with domestic legal proceedings

Article 7 of the EU Convention states in paragraph 1,
second subparagraph, that “.. where the case has so been
submitted to a court or tribunal, the term of two years
referred to in the first subparagraph shall be computed
from the date on which the judgement of the final court
of appeal was given’.

Paragraph 3 of the same article, however, speciﬂes:“Where
the domestic law of a Contracting State does not permit
the competent authorities of that State to derogate from
the decisions of their judicial bodies, paragraph 1 shall
not apply unless the associated enterprise of that State has
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allowed the time provided for appeal to expire, or has with-
drawn any such appeal before a decision has been deliv-
ered”

As Italy is among the jurisdictions that do not allow the
administrative authority to derogate from a judgement, the
first paragraph of article 7 of the Arbitration Convention
is not applicable when a decision has been rendered by
the court. In other words, passage to the arbitration stage
is barred.

The arbitration stage is available only if the associated
enterprise has missed the deadline for submitting the
request or has withdrawn there from before the first judi-
cial decision is rendered. Moreover, if the request to initi-
ate a mutual agreement procedure was submitted before
the discontinuance of action,inaccordance with the com-
bined provisions of article 7, paragraph I,second subpara-
graph, and paragraph 3 of the same article, the two-year
term commences from the date of the discontinuance of
the proceeding of first instance.

If.therefore, the taxpayer requests a mutual agreement pro-
cedure and at the same time continues the proceedings
brought against the assessment notice for the part relating
to the issues that produced double taxation, the existence
of such proceedings does not prevent the MAP from com-
mencing, or the contact between the competent authori-
ties from commencing or the exchange of position papers
and information on the status of the pending proceeding
from taking place.

If, however, a judicial decision is rendered and no elimina-
tion of double taxation has resulted therefrom, the latter
will remain in place until the foreign competent authority
signs a mutual agreement that complies with the decision
rendered by the last domestic court.

Of course, the domestic proceedings remain unaffected
where they concern matters other than those that are the
subject of the MAP.

As regards this latter aspect, it is necessary to recall the
grounds of appeal concerning the application of tax
administrative sanctions, albeit in some way connected
to the findings concerning transfer pricing, the subject of
the MAP.

[n particular, the right to pursue domestic legal proceed-
ings is excluded when the reason is connected with the
unlawfulness deriving from the imposition of adminis-
trative sanctions, as a consequence of the alleged ground-
lessness of the findings; and this because the opposition
in such case is inextricably linked to that referring to the
legitimacy of the recovery, the subject of the arbitration
procedure; in order to initiate the procedure, the party
must therefore withdraw from the proceedings also for
this reason.

Proceedings as regards penalties may, however, be pursued
when the related grounds for the appeal concern the ille-
gality of the penalties imposed as a result of the misappli-
cation of article 1, paragraph 2-ter of legislative Decree
471 of 18 December 1997 (under which, in the determi-
nation of the normal value of transfer prices, penalties are
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excluded “if, during access to the head office, inspection,
audit or other investigation activity, the taxpayer deliv-
ers to the Tax Authority the documentation indicated in a
specific provision of the Director of the Revenue Agency
that allows to verify the conformity of the transfer prices
charged with the normal value*);and the unlawful imposi-
tion of penalties in circumstances where there are objective
conditions of uncertainty as regards the extent and scope
of application of article 110, paragraph 7 of the Income
Tax Consolidation Act, in accordance with article 10, para-
graph 3 of Law 212 of 27 July 2000 (Taxpayer’s Charter).

As regards these latter grounds for appeal, where the
related objections, even though they also refer to the
principal objection of transfer pricing, concern various
aspects which are not the direct object of a MAP; it does
not therefore appear that the same shall constitute a with-
drawal from the appeal by the taxpayer. The latter indeed
should have an interest in enforcing such objections in
court, in order to preclude the application of penalties in
the event that the procedure is concluded with the taxable
item being attributed to Italy.

5.7. Suspension of tax collection

Pursuant to article 3, paragraph 2 of Law 99/1993 ratify-
ing the Arbitration Convention, pending the execution of
a mutual agreement procedure and the subsequent arbitra-
tion stage (if relevant), the Revenue Agency may authorize
the suspension of tax collection or of enforcement mea-
sures related to the higher taxes assessed in accordance
with article 110, paragraph 7 of the Income Tax Consoli-
dation Act, as well as related interest and penalties.

The procedure for administrative suspension is closely
related to the eligibility of a mutual agreement procedure
request under the Arbitration Convention.

The request for suspension must be addressed to the
Central Assessment Office of the Revenue Agency via the
Office that issued the assessment notice, informing also
the Ministry of Economy and Finance, Department of
Finance - International Relations.

The request must contain the following elements:

a. identification (name, address and tax identification
number) of the party making the request;

b. specific references to the submission of the mutual
agreement procedure request and the acceptance
thereof by the Ministry of Economy and Finance -
Department of Finance; and

¢. detailsof any legal proceedings initiated by the enter-
prise under assessment or by related parties, such asa
consolidated company.

Furthermore, in consideration of the timing of the tax col-

lection activity, the request should preferably contain the

following documents among its annexes:

a. acopy of the mutual agreement procedure request;

b. a copy of the commu nication from the Ministry of
Economy and Finance regarding the valid initiation
of the MAP; and

¢. acopy of any enforcement measures.
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The authorization to suspend the tax collection or enforce-
ment measures is issued and signed by the Director of
the Revenue Agency and transmitted to the competent
regional or provincial office for the issuance of the sus-
pension notice. The regional or provincial office shall eval -
uate a possible request for an appropriate guarantee by the
taxpayer to cover the credit of the Revenue Agency.

As regards the limitation period for the effectiveness of
the suspension notice, in practice it is determined as the
date on which the procedure under the Arbitration Con-
vention is concluded.

It should be noted that if the taxpayer simultancously
pursuesa legal proceedingagainst the same findings which
are the subject of the mutual agreement procedure, the
authorization to suspend tax collection or the enforcement
measures is granted by Tax Authority, provided that the
taxpayer discontinues the proceeding.

The rationale behind this condition is the consideration
of the procedure under the Arbitration Convention as a
whole, read on the basis of the rationale provided in article
3, paragraph 2 of Law 99 of 1993 ratifying the Arbitration
Convention. In other words, the procedure is seen in its
dynamic function as a procedure that aims to resolve a
dispute outside of domestic courts and related remedies,
in particular those which allow tax collection to be sus-
pended under certain conditions.

In the procedure, the remedy is provided by the special
provision referred to in article 3, which must be read -
together with the related procedure within which the sub-
procedure in question is initiated — as an alternative with
respect to the judicial remedy and the suspension mecha-
nism provided by the tax proceeding under article 47 of
Legislative Decree 546 of 1992.

The above is consistent with the context of EU law — which
cannot fail to take into account the national non-deroga-
tive rules — and in particular with the Code of Conduct
when it recommends taking“[...] all necessary measures to
ensure that the suspension of tax collection during cross-
border dispute resolution procedures [...] can be obtained
by enterprises engaged in such procedures under the same
conditions as those engaged in a domestic appeal or litiga-
tion procedure [...]"

For purposes of the proposed alternative procedure,
domestic legislation in particular corresponds to para-
graph 3 of article 7 of the Arbitration Convention and in
the considerations set out in section 5.6.,above.

[nother words, the suspension under the rule granting dis-
cretionary authority to grant said suspension, is connected
with the mutual agreement/arbitration procedure within
which it may be legally requested, as an alternative to the
analogous but different ordinary procedures for judicial
and administrative suspension.

5.8. How the procedure is conducted

The Ministry of Economy and Finance, Department of
Finance — International Relations, within one month from
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receipt of the mutual agreement procedure request, shall
acknowledge receipt thercof to the taxpayer and then
proceed to evaluate the subjective and objective require-
ments for admissibility, if necessary obtaining the opinion
of the Revenue Agency on controversial issues.

In accordance with the recommendations contained in the
Code of Conduct, within two months from receipt of a
MAP request, the Italian competent authority shall inform
the applicant as to its admissibility, or whether additional
information is required. In the first case, the commence-
ment date of the MAP coincides with the date on which the
request was originally submitted,along with the minimum
documentation, while in the second case the commence-
ment date coincides with the date on which the additional
documentation requested is submitted.

Should the competent authority consider the request
admissible and well founded, but be unable to resolve the
double taxation issue unilaterally, having consulted with
the Revenue Agency, it shall inform the other state of the
decision to initiate the MAP.

The Revenue Agency, having been informed of the initia-
tion of the MAP. shall issue any measures necessary within
its competence (firstly, the authorization for the suspen-
sion of tax collection or the enforcement measures).

In the two years following the valid initiation of a MAP,
namely after the discontinuation of the proceedings by
the taxpayer, the competent authorities of the two states
shall endeavour to reach an agreement that eliminates the
double taxation. If the competent authorities have not
been able to resolve the dispute within this term, an advi-
sory commission must be set up to initiate the arbitra-
tion stage.

Therefore, the need to proceed rapidly at the beginning
of the consultations, following the initiation of the MAP
by one of the competent authorities, is quite evident. Also
in this regard, in carrying out the mutual agreement pro-
cedure, the Italian Tax Authority shall conform to the
extent possible to the temporal and procedural require-
ments contained in the Code of Conduct, as illustrated in
the table below.

Chronology of the Two-Year Period for Mutual Agreement
Procedures

MAP stages Months |
| Submission of a MAP request L 0
Confirmation of receipt B ’ 0
Transmission of the request to the other competent 0-1
authority

Request for additional information (if necessary) 0-&
Response by the Italian competent authority: 0-2
acceptance/non-acceptance

Sending the position paper to the other competent 0-4
authority N
Response by the other competent authority 4-10 |
Reply from the Italian competent authority | 1014
Agreement between the competent authorities 18-24
| (freached) i —
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| _Monthﬁsi

Commencement of the arbitration stage 24
(if no agreement reached)

Mél;*s“tages

Itis, however, worthwhile to note the existence of a series of
factors that do not always allow the aforementioned chro-
nology to be observed; for example a different assessment
made by the other competent authority may provide issues
for discussion, especially when dealing with particularly
complex procedures.

Dealings between competent authorities, aimed at resolv-
ing a case of double taxation, take place via an exchange
of position papers (in writing) and, where necessary, the
organization of meetings, as specified in section 5.9. with
regard to the taxpayer’s role. As a rule, the competent au-
thority that sends its own position paper first is that of the
state which issued the notice of assessment from which the
double taxation originates.

In practice, when drafting the position papers between the
competent authorities, the English language is used. The
English language is also permitted as regards documen-
tation supporting the request and any additional docu-
mentation.

5.9. Role of the taxpayer

The considerations contained in section 4.2.9. also apply
as regards mutual agreement procedures initiated pursu-
ant to the Arbitration Convention.

The taxpayer does not take part in the dealings between
the competent authorities, but is obliged to cooperate by
accurately describing the case and promptly providing any
additional information requested.

Moreover, in consideration of the particular complexity
of the issues connected with determining transfer prices,
the taxpayer may submit to the competent authority all
the facts and arguments relating to the case, which may
be evaluated jointly by the Department of Finance and
the Revenue Agency.

In turn, the taxpayer is kept informed of all the signifi-
cant developments during the course of the procedure, in
accordance with the recommendation contained in para-
graph 6.3, letter (b) of the Code of Conduct.

5.10. Completion of a MAP

A mutual agreement procedure concludes with:

a. an agreement between the competent authorities
within two years from the initiation of the mutual
agreement procedure or within a longer period of
time agreed between the competent authorities and
the taxpayers; or

b. the agreement reached by the competent authorities
within six months following the delivery of the Advi-
sory Commission’s opinion, whether said agreement
complies or deviates from the opinion, in accordance
with article 12, paragraph 1 of the Arbitration Con-
vention.
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Notice of the agreement is given to the taxpayer by the
competent authority, and at the same time is communi-
cated to the Revenue Agency, which may provide informa-
tion on the application for a tax refund or relief, as well as
the related penalties and interest.

Pursuant to article 3, paragraph 1 of Law 99/1993, upon
the request of the taxpayer, the Director of the Revenue
Agency shall authorize the tax refund or relief on the
undue tax following the outcome of the mutual agreement
procedure or arbitration procedure.

6. Action of the Revenue Agency

[t is clear from the references contained in the preceding
discussion that the Revenue Agency supports the Italian
competent authority in the various stages of international
disputes, whether these are initiated under a bilateral con-
vention or under the Arbitration Convention.

In particular, the Revenue Agency provides technical and
regulatory support during the initial definition of the
Italian position with regard to foreign counterparts. Sub-
sequently, the Agency assists the competent authorities in
the various discussions that mark the negotiation phase,
through the preparation of a proposal aimed at a possible
bilateral agreement, even if this reaching of an agreement
itself results in a downward adjustment of income. Lastly,
during the completion of the arbitration phase, the Agency
acquires information and carries out the detailed investi-
gations required by the advisory commission.

From a strictly operational perspective, it is the Revenue
Agency that is responsible for performing all the obliga-
tions connected with the suspension of tax collection or
the enforcement measures resulting from tax assessment
notices issued by the Italian Tax Authority. Similarly, the
Agency proceeds, after the mutual agreement procedure
or arbitration procedure has been concluded, to imple-
ment any and all measures necessary to comply with the
agreement reached with the foreign competent authority.

In view of the above, and given the situation of constant
growth in the number of mutual agreement procedures to
which Italy is party - initiated by both resident and non-
resident taxpayers through their own competent authori-
ties — it is necessary to strengthen the supervision provided
by the Agency’s territorial divisions and, at the same time,
to define the scope of action for a complete and informed
participation in the dealing with international disputes.

Given the above, the different circumstances in which
the regional and provincial divisions, involved for this
purpose by the Agency's central offices, may operate are
explained below.

In this regard, one should distinguish between mutual
agreement procedures arising from a tax assessment notice
issued by the Italian Tax Authority and a mutual agree-
ment procedure resulting from an adjustment made by a
foreign tax authority.

It is evident that in the first case, the official files of the
Assessment Office contain all the information and doc-
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uments (tax assessment notice, official report on the
findings, documentation gathered during the inspec-
tion) useful for the preparation, by the same Office, of
a summary document in which the assumptions and
grounds of the administrative action are highlighted. The
document must contain all the necessary assessments of
the arguments presented by the taxpayer in the mutual
agreement procedure request. Ultimately, the contents of
the summary document must be such as to enable a ready
preparation of the position paper of the ltalian competent
authority.

Moreover, in the course of the procedure the Office may
be involved again in order to carry out the detailed inves-
tigations that are necessary in order to respond to requests
for clarification or to answer specific questions posed by
the foreign competent authority.

At a later date, it may also be necessary to re-examine
the entire case, especially if an arbitration stage is initi-
ated, during which, in practice, the Advisory Commission
carries out its own investigation from scratch.

If, however, the double taxation results from a foreign
assessment, the competent office of the regional or pro-
vincial division shall acquire all the information and docu-
ments which are relevantin order to analyse the case. This
usually involves access and inspection or, at least, sending
questionnaires in order to check that the conditions on
which the claim is based exist and to verify the validity of
such claim.

Also in this case, based on the evidence collected, the
Office prepares a summary document which is as com-
plete and as ready for use as possible in order to respond
to the foreign competent authority’s position paper.

Lastly, one should consider the situation in which the
double taxation results from a communication of denial
or a tacit denial of a request for a tax refund submitted in
accordance with a bilateral convention. Such a case arises,
for purposes of the investigation, particularly where it
involves a foreign taxpayer who submitted a request to
the foreign competent authority to eliminate the double
taxation caused by the denied refund of withholding taxes
or tax credits. In such cases, the oftice concerned is the
Operational Centre of Pescara, as it is this office which has
exclusive competence as regards refunds to non-residents.

Therefore, the Operational Centre must draft its summary
document, containing the reasons for the denial and
accompanied by the findings included in the official files.

7. MAPs and Deflationary Instruments of Fiscal
Disputes

With regard to the interaction between a mutual agree-
ment procedure and the use of alternative means of resolv-
ing tax disputes (such as, primarily, tax assessment settle-
ment, tax mediation and settlement in court), the following
should be stated, distinguishing treatment based on the
legal grounds for initiating the procedure (i.e.a MAP based
onabilateral convention and a MAP based on arbitration).
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7.1. Bilateral convention

Should the legal basis for the initiation be a bilateral con-
vention, reference is made first to that already mentioned
in section 4.2.5. on the relationship with domestic legal
proceedings. There, reference is made to article 25, para-
graph 1 of the OECD Model, which provides that the pro-
cedure may be initiated “irrespective of the remedies pro-
vided by the domestic law’, together with that provided
by the related Protocol present in the majority of the con-
ventions signed by ltaly, under which the phrase “irrespec-
tive of the remedies provided by the domestic law [...]"is
understood to mean that “the mutual agreement proce-
dure is not an alternative to the domestic dispute proceed-
ings which, in any case,are initiated in advance should the
dispute concern the application of taxes not in accordance
with the Convention’”

Following the failure to challenge the assessment, the
resulting final nature of the tax prevents the latter from
being modified after a review during a MAP and after
any agreement reached by the competent authorities. The
same definitive effect isachieved as a result of a tax assess-
ment settlement, pursuant to Legislative Decree 218 of 19
June 1997, and tax mediation or settlement in court in ac-
cordance with articles 17-bis and 48 of Legislative Decree
546/1992, respectively, with an impact on the MAP in the
sense of precluding its being carried out for purposes of
reviewing the tax resulting from the respective conclusive
acts. However, the possibility remains — in fact and uni-
laterally — for the foreign competent authority to reach a
corresponding adjustment for the complete elimination
of the double taxation.

The function of reducing the number of judicial proceed-
ings (the deflationary function) which characterizes the
rationale of these alternative means of resolving disputes,,
with the additional expected reward impact in terms of
penalties, entails a similar qualification - for the impor-
tance that the procedures may exert ina MAP — to that of
a failure to appeal from the perspective of the conclusive
nature of what is determined.

In particular as regards settlement, article 2, paragraph
3 of Legislative Decree 218/1997 provides that a tax set-
tlement may not be subject to appeal nor integrated or
modified by the Tax Authority, except in cases expressly
provided by paragraph 4 of the same article, cases involv-
ing further assessment of a higher taxable base; therefore
without prejudice to the scope and content of that defined
under cross-examination with the taxpayer, in the absence
of further elements, the conclusive effect is consolidated
with the impact described above which affects the mutual
agreement procedure.

In other words, agreement, mediation and settlement in
court (with the qualifying contribution from the taxpayer
and from the Tax Authority of a willingness to negotiate)
give rise to the same effect of securing an arrangement
which the Tax Authority may not reopen or rediscuss under
the MAP, also in view of obvious reasons of economy as
regards the legal means and resources already utilized.
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7.2. Arbitration Convenlion

What has been mentioned above regarding the conclusive
nature of the “deflationary” definition actions of litigation
can be repeated in the case of the Arbitration Convention,
with some substantial differences in the underlying and
supporting arguments arising from the different nature
of the Arbitration Convention.

In this context, the characteristic feature which emerges
from the Convention (articles 6 and 7 in particular) is the
alternative that the arbitration mutual agreement proce-
dure introduces with respect to domestic judicial proceed-
ings,in the sense that herea MAP is proposed asan alterna-
tive to domestic judicial proceedings, with the “obligation
of a result”™ if the competent authorities do not agree, the
procedure moves on to the next stage — arbitration - and
subsequent steps of the procedure (reference is made to
section 5. et seq.).

Now, in this context, agreement, mediation and settlement
in court are designed to secure a tax position, also when
faced with the prospect of pursuing international litiga-
tion.

The willingness to negotiate, by definition, cannot, there-
fore, allow for a review under an arbitration MAP pre-
cisely because there is no alternative (the actual possibil-
ity to choose) between domestic and international judicial
proceedings, in the sense that there is no longer the desire
to dispute anything; and here, too, reasons of economy in
legal means and resources utilized play a role.

Nevertheless, when faced with the conclusive nature, with
an impact on a MAP in the sense of precluding a review of
the tax resulting from the implementation of alternative
means of resolving disputes, the possibility for a foreign
competent authority to arrive at a corresponding adjust-
ment for the complete elimination of double taxation in
the case shall, however, remain unchanged in the event that
a MAP request has been submitted in accordance with a
bilateral convention. '

Otherwise, in case of a failure to appeal, the procedure
does not have the settlement and preclusive nature of a
MAP but, rather reflects the alternative nature of inter-
national disputes as compared to domestic disputes. The
intention that said failure demonstrates — together with
a MAP request — is the intention to discuss and examine
anew the elements in a different but alternative context —
the arbitration mutual agreement procedure — in accord-
ance with its timing and procedures, through the joint
involvement of the authorities and administrations of the
states concerned.

The Regional Directorates and Provincial Directorates are
requested to supervise the dissemination of and compli-
ance with this Circular,

Director of the Revenue Agency

© |BFD





